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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No.01/Div-V/DC/KN/2020-21 dated 19.11.2020
passed by the Assistant Commissioner, Central GST, Division-V,
Ahmedabad South Commissionerate.

3} arfretepal @1 A1 TG Ual Name & Address of the Appellant

M/s Span (Kathwada) Commercial Co-Operative Society Etds;
Plot No.,537, GIDC, Kathwada,

Opposite Pashupatinath Mandir,

Ahmedabad.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following
way :
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Revision application tc Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid : :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees
One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal:

(1)
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Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

This order arises on account of an appeal filed by M/s Span (Kathwada) Commercial
" Co-Operative Society Ltd., Plot No.537, GIDC, Kathwada, Opposite Pashupatinath Mandir,
Ahmedabad (hereinafter referred to as the ‘appellant’), against Order-In-Original No.01//Div-
V/DC/KN/2020-21 dated 19.11.2020 (hereinafter referred as “impugned order”) passed by

the Assistant Commissioner, Central GST, Division-V, Ahmedabad South Commissionerate

(hereinafter referred to as the “adjudicating authority”).

2 Briefly stated, the facts of the case are that the appellant is a registered cooperative
society engaged in construction of industrial sheds to the members of the co-operative
society. Based on an intelligence gathered by the DGCEI, Ahmedabad that the appellant
was not paying service tax on the taxable services provided by them, an inquiry was initiated
against them which culminated into issuance of a Show Cause Notice F.No.
DGCEI/AZU/36-77/2015-16/ 884 dated 23.03.2016 to the appellant demanding service tax to
the tune of Rs.26,40,668/- along with interest from them under the head of Commercial
Construction.  The said Notice was adjudicated by the Assistant Commissioner, CGST
Division-V, Ahmedabad South vide Order-in-Original (OIO) No.MP/05/DEM/2018-19
dated 26.04.2018 wherein he had dropped the demand against the appellant. Aggrieved with
the said OIO, the department preferred an appeal before the Commissioner (Appeals),
Ahmedabad, who vide Order-in-Appeal (OIA) No. AHM-EXCUS-001-APP-123-2018-19
dated 31.12.2018 allowed the appeal in favour of Revenue. The appellant filed an appeal
against the said OIA before the Hon’ble CESTAT, Ahmedabad, who vide their Final Order
No.A/10185/2020 dated 14.01.2020 set aside the demand and OIA on the ground of

limitation and allowed the appeal of the appellant.

2.1 In the meanwhile, consequent upon the dropping of the demand against them by the
adjudicating authority vide OIO dated 26.04.2018, the appellant had filed an application for
refund of the amount of Rs.9,00,000/- paid/deposited by them during the course of
investigation of the case on 09.10.2018, which was sanctioned to them on 28.12.2018.
Thereafter, after the Hon’ble Tribunal’s Order dated 14.01.2020, the appellant field an
application for refund of the pre-deposit amounting to Rs.1,98,050/- on 12.02.2020, which
was sanctioned to them vide OIO No.V/84/19-07/REF/2019-20 dated 14.02.2020.

2.2 Later on, the appellant on 22.09.2020, has come up with another claim of refund for
an amount of Rs.2,56,412/ as interest payable on the delayed payment of refund of
Rs.9,00,000/- sanctioned to them on 09.10.2018. The said claim for refund of interest filed
by the appellant was rejected by the adjudicating authority vide the impugned order
observing that the refund of Rs.9,00,000/- was claimed by the appellant on 09.10.2018 and it
was sanctioned on 28.12.2018 and, thus, there was no delay in sanctioning the refund and the

same was sanctioned within the stipulated time limit of three months under the provisions of
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Section 11B of the Central Excise Act, 1944 made applicable to service tax matters vide
Section 83 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal

contending, infer alia, that:

> since the appellant was not liable to pay service tax on their activity and the amount
of Rs.9,00,000/- was paid by them at the instance of the department, the amount so

paid is to be treated as deposit; and

» When refund is granted of any tax illegally collected without authority of law, interest
is also liable to be paid from the date of payment of duty to the date of payment of
refund. They rely on the Tribunal decisions in the case of Binjraka Steel Tubes Ltd.
Vs. Commissioner of Central Excise, Hyderabad-111 [2007 (218) B 563 (Trii.z
Bang)] and in the case of Amidhara Texturising (P) Ltd. Vs. Commissioner of
Central Excise, Surat [2012 (278) ELT 257 (Tri.-Ahmd.)] in support of their above

contention.

4. Personal hearing in the matter was held on 21.09.2021 through virtual mode.
Shri Bishan Shah, Chartered Accountant, appeared on behalf of the appellant for hearing. He

reiterated the submissions made in the appeal memorandum.

5. I have carefully gone through the facts of the case and submissions made by the
appellant in the Appeal‘Memorandum and oral submissions made at the time of personal
hearing. The issue to be decided in the case is whether in the facts and circumstances of the
case, the appellant’s claim for interest on the refund of Rs.9,00,000/- sanctioned to them on
28.12.2018 in respect of payments made by them in June, 2014 during the course of an

inquiry against them, is legally admissible or otherwise.

6. It is observed that in the facts of the case, it is undisputed that the payment of”
Rs.9,00,000/-, which was refunded subsequently on dropping of the demand, was made by
the appellant during.the course of investigation/inquiry initiated against them and this
amount was deposited by them against the probable tax liability for which the
investigation/inquiry was going on. It is the case of the appellant that since they were not
liable to pay any service tax on their activity, the above amount, paid by them during the
course of inquiry at the instance of the department, is to be treated as a deposit and not as tax
and that as the amount so paid being against an illegal levy, they were eligible for interest on
the said amount paid from the date of payment of the amount to the date of refund of the said
amount. In this regard, I find that the issue as to whether the amount paid by the assessees
during the course of investigation would have the colour of tax/duty or not has been
examined by various judicial forums, wherein it was held that what was paid by the

appellant in the course of the investigation is nothing but duty/Service Tax . The Hon’ble

\ \CESTAT, WZB, Ahmedabad in their decision vide Order No. A/1131 1/2018-WZB/AHD
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dated 26.06.2018, in case of M/s. Ratnamani Metals & Tubes Ltd. [2019 (366) ELT 139
(Tri.-Ahmd.)] has considered the similar issue and held that:

“As regard, the deposit made during the investigation it is obvious that there is no
provision in Central Excise or to make a deposit. Whatever payment made it is towards
the probable Excise duty liability for which the investigation is undergoing, therefore it
cannot be said that any deposit made during the investigation so made by the assessee
is not a duty but only a deposit. Once the adjudication authority confirms the demand
the said amount stands confirmed as duty only, the same being the duty stands
appropriate against the demand confirmed in the adjudication order. For this reason
also the amount even though that paid during the investigation, shall be considered as
payment of duty. When this be so the refund of such duty amount is clearly governed by
the Section 11B of Central Excise Act, 1944. In case of refund under Section 11B
provision, of interest is available under Section 1 IBB. In terms of such section, of
interest is payable only from the date after completion of 3 months from the date of
filling the refund application. Therefore, the interest in any case is not payable from the
date of deposit of the amount during the investigation. On the issue of interest on refund
of duty the Hon’ble Supreme Court in the case of Ranbaxy Laboratories Ltd. v. Union
of India, 2011 (273) EL.T. 3 (S.C.) wherein, the Court has held that the intere&t on

refund under Section 11B is payable only from the date of expiry of three months from
the date of receipt of application for refund. Therefore, now there is no ambiguity or

doubt that from which the date interest is payable in case of refund of duty.

I find that the above judgement of the Hon’ble Tribunal, Ahmedabad is squarely

applicable to the facts involved in the present appeal.

6.1 Further, the Hon’ble High Court of Gujarat in their decision dated 04.09.2019 in
the case of Ajni Interiors Versus Union of India [Special Civil Application No. 10435 of
2018] has categorically held that refunds of amounts paid during investigation would be
governed by the provisions of Section 11B of the Central Excise Act, 1944. The Hon’ble

High Court in their above said decision has observed that:

14. Considering the arguments advanced by learned advocates of the parties and
scanning the material on record, it is clear that the case of the petitioner that
payment towards Excise Duty is in the form of pre-deposit is misconceived.
Considering the annexures annexed with the petition i.e. Challans for deposit of
Central Excise Duty in Form No.TR-6, that too, without protest is the payment
towards the Excise Duty and can never be considered as pre-deposit. If any payment
is made as a pre-condition for exercising the statutory right it can be termed as pre-
deposit. However, it cannot be equated with voluntary deposit of Excise Duty paid
even during the course of investigation and prior to show cause notice or

adjudication to assert that it is pre-deposit. The payment of duty was intended to
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prevent the incidence of interest and liability accruing from the non-payment of

duty, and hence, it cannot be termed as deposit.”

6.2 Thus, it is now a settled legal position in view of the above judicial rulings that any
amount paid by the assesses during investigation/inquiry would in the nature of duty/tax and
hence the refund of such amounts paid would have to be governed by the provisions of
Section 11B of the Central Excise Act, 1944. Therefore, the appellant’s contention that the
amount paid by them during inquiry/investigation was in the nature of deposit and not as tax
is not legally tenable in view of the above judicial pronouncements. When it is held that
refund of amount paid during investigation/inquiry would be in terms of the provisions of
Section 11B of the Central Excise Act, the interest if any payable on account of delay in
sanctioning such refund would be as per provisions of Section 11BB of the Act ibid. Section
11BB of the Act ibid lays down that in case any duty paid is found refundable and if such
duty is not refunded within a period of three months from the date of receipt of the
application to be submitted under sub-section (1) of Section 11B of the Act, then the
applicant shall be paid interest at such rate, as may be fixed by the Central Government, on
expiry of a period of three months from the date of receipt of the application. .Therefore, the
appellant’s claim for interest in the case from the date of payment of the amount in June,

2014 fails to survive legally.

6.3 In view of the above discussed settled legal position, it is quite evident that interest, if
any, payable in the case would be in terms of Section 11BB of the Central Excise Act, 1994,
made applicable to service tax matters vide Section 83 of the Finance Act, 1994, which
would come into play only upon expiry of three months from the date of receipt of the refund
application. As per facts available on records, the application for refund of the amount of
Rs.9,00,000/- paid during inquiry/investigation in the case was submitted by the appellant on
09.10.2018 and the refund of the said amount in full was sanctioned on 28.12.2018. Thus, it
is quite evident that the refund claimed was sanctioned to the appellant within three months
from the date of filing of the refund application. Hence, there does not arise any situation or

cause for sanctioning interest in the present case.

6.4 The judgements of the Hon’ble High Court of Gujarat and the Hon’ble Tribunal,
Ahmedabd referred and relied by me in para 6.1 are later judgements on the issue vis-a-vis
the case laws relied upon by the appellant. Therefore, being later judgments on the issue, the
said judgments take' precedence over the earlier ones relied on by the appellant. Further,
these are judicial pronouncements of jurisdictional Tribunal as well as of Hon’ble High Court
and is therefore binding in nature in view of principles of judicial discipline. It is al_so
pertinent to observe that even in the case reiled upon by the appellant i.e.., in the case of
Amidhara Texturising (P) Ltd. Vs. Commissioner of Central Excise, Surat [2012 (278) ELT
257 (Tri.-Ahmd.)], the Hon’ble Tribunal had in fact sanctioned interest under the provisions
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of Section 11BB of the Central Excise Act, 1944 only from the date after the expiry of three

months from the date of filing of the refund application.

75 In view of the above discussions, I do not find any merit in the contentions raised by
the appellant in the appeal for their claim of interest on the refund sanctioned in the case. As
such, there is no need to interfere the decision taken by the adjudicating authority vide the
impugned order. Accordingly, the impugned order is upheld and  the appeal filed by the

“appellant is rejected for being devoid of merits.
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The appeal filed by the appellant stands disposed off in above terms.
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Commissioner (Appeals)

. Attested

(Anilkumar P.)
Superintendent (Appeals),
CGST, Ahmedabad.
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To

M/s Span (Kathwada) Commercial Co-Operative Society Ltd.,
Plot No.,537, GIDC, Kathwada,

Opposite Pashupatinath Mandir,

Ahmedabad.

Copy To:-

1. The Chief Commissioner, CGST& Central Excise, Ahmedabad Zone . '
2. The Principal Commissioner, CGST& Central Excise, Ahmedabad-South.
3. The Assistant Commissioner, CGST& Central Excise, Division-V,
Ahmedabad South.
4. The Assistant Commissioner (System), CGST HQ, Ahmedabad South.
(for uploading the OIA)

1,5./ Guard file

6. P.A.File




